
an integral part of, or inseparable fran, transmission.365 The use of lEC
central office space is an integral part. of expanded interconnection through
physically cOllOSi~ion and is necessary to carplete calls using this fom of
interconnection. Without access to this space, intercamectors could not
make use of physical collocation for the carriage of interconnected
carmunicati~~~, and transmission of carm:>n carrier camumications could not
take place.

163. Moreover, we conclude that IEC central office space offerings
for physical collocation constitute Carm:>n carriage. we axe specifically
requiring that the LEes make expanded interconnection available to all

365 For exanple, the Ccmni.ssion has detemdned that calling card
validation infonnation is "incidental to" camumications service under
section 3(a) of the camumi.cations Act. 47 U.S.C. 153 (A) • .s= Policies and
Rules Concerning lpcal Exchange carrier validation and Billing Infonnation
for Joint use Galling caw, 7 FCC Red 3528, 3531-32 (1992), pet. for recon.
pending, pet. for ;review pending, capital Netwprk System Inc. y. ro; (D.C.
Cir., filed. June 14, 1991) (LEe validation and screening services are "not
severable from the underlying local exchange transmission service" and are a
"byproduct of [the LEes') local exchange sendce"). ~ aJ.sQ Cincinnati Bell
Tel. Co., 5 FCC Red 805, 808 (1990), 6 FCC Red 3501, 3504 (1991), pet. for
:recon. pending; Graphnet Systems, Inc., 73 FCC 2d 283, 287-90 (1979).

366 Like the telephone numbers used. in LEe credit carc:i screening and
validation services, the ability to provide central office floor space for
expanded interconnection is incidental to the LEes' provision of local
exchange and access services.

367 The provision of central office space for physically collocated.
expanded interconnection differs in i.rcportant respects fran the leasing of
pole attachment space for cable television. In California Water and Tel.
~, 64 FCC 2d 753, 758-60 (1977), we held that utility pole attachments
(including those of telephone coopanies) offered to cable television
operators were too remote from cable television service to be considered
incidental to transmission. In contrast to this, the provision of central
office space is intimately related. -- indeed, is indispensable -- to
physically collocated. expanded interconnection, and thus to the actual
transmission of ccmnon carrier carmunications. While pole owners were not
themselves involved. in cable television transmission, JJ1.. at 759, a IEC
providing central office space as part. of expanded interconnection is in fact
itself involved. in the actual transmission of carm:>n carrier camunications
by virtue of the interconnection with the LEe's local exchange transmission
facilities. Under physical collocation, the lEC-provided cross-connect
between the interconnector's equipnent and the IEC distribution frame is
indisputably a ccmoon carrier ccmm.mications service. Without space in the
LEe central office for the location of its equipcent, an i.nterconnector
cannot make use of the cross-connect. Therefore, the provision of central
office space for puIpOses of expanded interconnection properly I'lU.1St not be
viewed in isolation, but rather as an integrated. cooponent of the overall
expanded intercormection service.
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interested parties on a non~~s=riminatory basis, regardless of their status
as CAPs, IXCs, or end users. The nondiscriminatory provision of expanded
interconnection through physical collocation requires that ux:s offer central
office space to all interconnectors, rather than making individualized
decisions whether and on what tenns to make this offering available. central
office space for physical collocation can therefore be distinguished fran
other types of offerings, which courts and the Ccmnission have held need not
be tariffed because they can be provided separately fran camumications
offerings, can be provided ·carpetitively by non-carriers, or can be offered
on the basis of individualized decisions whether and on what temlS to deal~
For exanple, ~ed offerings of fF:ooer premises equipnent (CP!:) ,36
enhanced sen-ices, inside wiring,3 1 and billing and collection372 have
been deened not to be "CClt'lOOIl carriage" on such grounds. By contrast, space
usage for physical collocation is necessary for transmission over inter
connected circuits using fiber optic and microwave technologies, can be
provided only by IECs, and must be offered on a generally available basis.
No carpeting space provider can offer space that would make possible the
ubiquitous interconnection to the remaining, non-carpetitive portions of the
IEC networks. Accordingly, we find that the public interest requires that
the subject I.ECs provide floor space and associated power and other utilities

368 ~ supra IJI 65. Offering expanded interconnection on a non-eatlla1
carrier basis could thwart achievement of our objectives in this proceeding
and constitute an unjust and unreasonable discrimination.

369 ~ Amendment of section 64.702 of the CgJmission's Rules and
Regulations <second Cooputer Inquiry), Final Decision, 77 FCC 2d 384, 450-51
(1980) (holding that the Ccmni.ssion has legal authority to require that CPE
be detariffed and unbundled fran tariffed camunications, even though the
Ccmni.ssion would have authority to tariff CPE offered in conjunction with
camnmications), recon., 84 FCC 2d 50, 98-105 (1981), aff'd sub ngn.
Cooputer & Conmunications Indus. Ags'n v. FCC, 693 F.2d 198, 210 (D.C. Cir.
1982) (Ccmni.ssion's decision was reasonable in light of "the severability of
CPE fran transmission sen-ices and the carpetitive nature of the CPE
market"), cert.. denied, 461 U.S. 938 (1983).

370 ~ second CClJputer Ingyiry, Final Decision, 77 FCC 2d at 420-21,
428, 430-35, rea:n., 84 EO: 2d at 54; 47 C.F.R. § 64.702 (def:ini.n; El"iBad setVi.c:Es).

371 Detariffing the Installation and Maintenance of Inside Wiring',
1 FCC Red 1190, 1192 (1986), recon., 3 FCC Red 1719 (1988), rev'd in part sub
~ National Ags'n of Reg. Util. camm'rs y. FCC, 880 F.2d 422, 428-30 (D.C.
Cir. 1989) (reversing preercpt.ion of state regulation, but affinning use of
Ccmni.ssion's "ancillary" authority to detariff inside wiring in order to
encourage carpetition) .

372 Detariffing of Billing and Collection services, 102 FCC 2d 1150,
1168, recon. denied, 1 FCC Red 445 (1986), judicial review denied sub ngn.
Public serve Cgrm'n of Marylandy. FCC, 909F.2d 1510,1513-14 (D.C. eir.
1990) .
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on a non-discriminatory, carnnon carrier basis. 373

E. ux: ~jal Access Offeri.r¥1s

1. Pricing and Rate Structure Flexibi] ity for ux: Special Access
Offeri.r¥1s

164. Notice. we stated that with the advent of carpetition, the
LEes may need added rate structure flexibility to coopete for special access
traffic, but actied that we miClht wish to proscrJbe certain fOImS of
earpetitive response as unfair .'374 we asked for carment on whether
guidelines should be developed for review of LEe rate structure responses to
carpetition such as volume discounts, distance-sensitive pricing, and
differential pricing of custaner premise-to-end office (loop-side) and end
office-to-IXC pop (trunk-side) links. we stated, however, that we did not
propose to ~~~ the rate bands currently awlicable to the IECs' DS1 and
053 offerings. we requested carment on whether the IECs should be
accorded additional _'Pricing flexibility for DS1 and DS3 sezvices at sane
point in the future. 376

165. Comnents. The LEes argue that if the CCmnission orders
expanded interconnection for special access, it should grant the LEes
additional pricing and rate structure flexibility to respond to carpetition.
The LEes advance various proposals for flexibility, although IIDst support
some combination of the following: (1) eustaner-specific service
offerings377 or responses to carpetitive bids; 378 (2) geographic rate

373 National Ass'n of Reg. Utile Cgrm'rs y. ra;, 525 F.2d 630, 641
(D.C. Cir.), cert. denied, 425 u.s. 992 (1976). Using this reasoning, the

Ccmni.ssion has determined that calling card validation infonnation and a
physical delivery service are subject to Title II regulation. Graphnet
Systems. Inc., 73 FCC 2d 283, 287-90 (1979) (both electronic transmission and
physical delivery portions of a Mailgram-type service were ccmnon carrier
camnmications service subject to Title II). .see WgCincinnati Bell TeJ..
~, 5 FCC Red 805, 808 (1990), 6 FCC red 3501, 3504 (1991), pet. for ;@Con.'
pending.

374 Notice, 6 FCC Red at 3266, Cj[ 45.

375

376

.Ia.... at 3268, Cj[ 59.

.Ia.... at Cj[ 60.

377 .see,~, NYNEX Carments at 36, 44-45; Bell Atlantic carments at
7; Pacific Carments at 43; Ameritech Carments at 39; BellSouth carments at
42-43; GI'E Carments at 22, 49; Cincinnati Bell Reply Carments at 7-9; USTA
Carments at 59; SW Bell Reply Carments at 31-32 & App. E at 9-14 (proposing
designation of "COITpetitive Market 5egments" where IECs do not have market
power and could enter individual case basis arrangements or contracts
SUWOrted by filed tariffs effective upon 14~y notice) .
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differentials: 379 (3)38Wfferential pricing of loop-side and trunk-side
channel tenninations: (4) el~aion (or relaxation) of the price cap
banding constraints on 051 and 053; and ~~ streamlined tariff review to
facilitate timely lEC coopetitive responses.3

378 ~,~, Ameritech carments at 39; BellSouth carments at 42-43.
sane IECs support individual case basis pricing authority, b.It state that
volume discounts are a second-best way to aceatplish similar results. NXNEX
~ly carments at 20 n. 39. .s= W,Q centel carments at 4; Rochester Calinents
at 28.

379 All of the laJ:ger lECs support sane fo.ml of geograpuc rate
differentials. united specifically proposed creating a llUll'ber of zones based
on traffic density within given study areas, with averaged pricing in each
zone. United carments at 16-21: united Reply carments at 6-9; United ~
~ at 1-3 (sept. 9, 1992). U5TA, 5W Bell, and NXNEX made similar
proposals. 5W Bell ~ fme at 16-22 (July 8, 1992) (advocating creation of
CCltpetitive Market Areas (CMAs) where IECs could reduce rates by up to 15%
pursuant to separate price cap subindexes, and could respond to coopetitive
offers with individual case basis contracts: and Transitional Market Areas,
where existing price cap rules would apply): U5TA ~ ~ (July 1, 1992)
(same proposal); NYNEX ~ ~ at 2-16 (Aug. 20, 1992) (similar proposal,
except banding limits would be eliminated in ~). ~ W,Q Ameritech
carments at 21, 39: NYNEX Ccmrents, Exh. F at 2-3: Bell Atlantic carments at
7-8: Bell Atlantic Reply carments at 9: Pacific carments at 43-48; BellSouth
carments at 37-39: Bell50uth ~~ at 3 (sept. 10, 1992): GI'E carments at
22, 46-49: Gl'E Reply carments at 33-37: SNET carments at 18; Cincinnati Bell
~ly ccmrents at 5-7: 5W Bell Reply carments, Aw. C at 11; U 5 west Reply
carments at 51-54.

380 Bell Atlantic Ccmrents at 7 n.16: Pacific carments at 46.

381 .s=,~, Pacific carments at 32-34: BellSOUth Cannents at 39;
U5TA ccmrents at 59: Gl'E ccmrents at 49 (supporting elimination of bands
constraining special access basket): Ameritech Cannents at 40 (arguing for
redefinition of subindexes based on functional categories rather than the
current product line definitions): Bell Atlantic Cannents at 5: Bell Atlantic
Reply ccmrents at 10 (citing criteria for loosening regulation of AT&T in
Interexchange proceeding). 5W Bell proposes eliminating the four service
categories and the 051 and OS3 subindexes, and instead creating geographic
zone classifications based on cost, market, and volume diff~tials, each of
which would have a price index. The upper and lower banding ranges would be
widest in the zone subject to the JOOst coopetition, and progressively
narrower in less carpetitive zones. 5W Bell Reply eatrnents, Aw. E at 15-19.

382 ~,~, BellSouth caments at 35-36: Gl'E eatrnents at 49: U5TA
carments at 60: Cincinnati Bell Reply caments at 11-13: centel Cannents at
4; Bell Atlantic caments at 9 (proposing 14-day notice for effectiveness of
new or repriced special access services): Pacific Cannents at 33-34:
Ameritech carments at 39-41 (arguing for one day notice) •
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166. The lECs argue that allowing CAPs to carpete freely while
restraining LEe flexibility would create an unfair and unnecessary price
umbrella that W~~~d protect carpetitors and deprive custaners of the benefits
of carpetition. They contend that even a short delay in granting them
pricing flexibility would make it econanically necessazy for large IXCs and
business users to j=~nstruct their own transmission facilities or use the
sel:Vices of a CAP. 4 Many of the IECs say that, even in the absence of
pricing limits, they could not successfully engage in predatory pricing
since the IXCs could avoid excessive rates by taking advantage of expanded
interc~ction directly even if a ~ succeeded in driving CAPs out of the
market. 8 These LEes argue that if long run incremental cost (plus any
contribution elerrent charged to interconnectors) ~s the price floor, the
market ultimately will dictate the price ceiling.3 6 NYNEX and Rochester
sul:rni.t that LEes should be permitted to raise rates for OSl and OS3 8el:Vices
by up to 25% annual!~~ and to lower then to incremental costs on an
individual case basis.

167• The CAPs and the IXCs generally argue that the ux::s already
have substantial pricing flexibility under price caps, and that until
additional carpetition for both sWit~ and special access has developed, no
further flexibility is appropriate. These parties ~ress concern that
the lECs will exploit their monopoly sel:Vice custaners and engage in
anticarpetitive practices to thwart entry. several IXCs say that the pricing
flexibility requested by the IECs would permit lECs to discriminate against
small IXCs in areas where carpetition is weakest. They argue that pricing
flexibility is inappropriate because local access carpetition has not yet

383 ~,~, Pacific Reply Ccmnents at 21-32; SW Bell Reply Ccmnents
at 30-50; G1'E Reply Ccmnents at 42-49; USTA Reply Ccmnents at 6-7, 23-27;
.Ameritech ~~ at 15 (sept. 1, 1992).

384 ~,~, NYNEX Reply Ccmnents at 7-9; SW Bell Reply Ccmnents at
39.

385 ~, ~, NYNEX Ccmnents at 45; Pacific Ccmnents at 41-42;
BellSouth Ccmnents at 40-41; Bell Atlantic Reply Ccmnents at 10-11; Rochester
Reply Ccmnents at 22-23; SW Bell ~ Parte at 9-11 (July 8, 1992).

386 ~,~, SW Bell Ccmnents, App. C at 7-8 & App. E at 2; USTA
Reply ccmnents at 30.

387 NYNEX Reply Ccmnents at 20 n.39; Rochester Ccmnents at 28.

388 ~,~, MFS Ccmnents at 87-100; Teleport Ccmnents at 53-56
(opposing, ~ Alla, trunk/loop price differentials); ICC Ccmnents at 21
22; ICC Reply carments at 3-5, 10-11; Teleport Denver Ccmnents at 11, 13;
AHnet Ccmnents at 6; eatpTel carments at 19-22; AT&T Reply caments at 8-10;
MidArnerican Reply Ccmnents at 6; WilTel Ccmnents at 29; Sprint Reply Ccmnents
at 6-7.
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developed sufficiently. 389 Sane CAPs and IXCs also owose geographic
differentials in special access rates, saying that the CCrrmission would be
unable to detennine ~ LEes' costs for services offered on a geograpucally
disaggregated basis. WilTel, arguing that IECs will not voluntarily use
pricing flexibility to rationalize the distance sensitivity in their special
access rate structures, supports United's cell density plan insofar as it
addresses underlying cost differences directly. 391

168. M:I states that special access rates grew out of charges
developed on an individual case basis and have never been required to meet

~~r~~ed~~~~~39~~I =es~t :: =:Si: ~~~the~
to base special access rates on total service long-ron incremental cost
(TS-IRIC) studies, which measure the IEC's cost of providing an entire
service ..and prevent a service fran receiving subsidies fran other
services. 393 several IXCs say that special access is identical to dedicated
transport and directly related to cc:mnon transport, and argue that consistent
pricing guidelines should be applied to all the services.394

169. Users advance similar concerns about LEe pricing flexibility,
arguing that pricing flexibility not be pennitted until exoanded inter
connection is in place and a degree of carpetition has devel~.395 sane
users, however, support downward, but not upward, pricing flexibility, and
individual customer arrangements analogous to those offered by AT&T in its
Tariff 12, in locations where CQI'l1:letitors are offering service using expanded
interconnection arrangements. 396 -

170. NTIA and Jus!~1e argue that aCXlitional
flexibility is appropriate, although Justice would

LEe pricing
pennit such

389 .s=, iLSa., CoopTel Supp. Reply Carments at 7-9; tel SUW. Reply
Ccmnents at 5.

390 ~,~, ICC Reply ccmnents at 5-7; lCI SUpp. Reply carments at
4-5.

391

392

393

394

WilTel Supp. Reply ccmnents at 12.

lCI Supp. carments at 4-5.

lCI Supp. Ccmnents at 3, 6-7.

see, ~, WilTel SUpp. carments at 2.

395 see,~, Ad Hoc Carments at 33-35; Ad Hoc Reply Carments at 5
13; Bankers ccmnents at 18-19; lCA caments at 18.

396 see,.e....s..., Ad Hoc Reply Ccmnents at 12-13; Bankers Reply call1ents
at 12-17; GSA Comments at 16-17.

397 NI'IA Reply Ccmnents at 17.
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flexibility only for trunk-side connections (central office to !XC POP and
interoffice links) subject to carpetition. Justice specifically proposes
separate price cap subindexes for the coopetitive trunk-side transmission
elements and the less carpetitive loop-side tr~ssion (custaner premise to
central office) and connection charge elements. The SBA opposes granting
IECs any ~r~cing flexibility beyond that already penni.tted under the price
cap rules. 9

171. Most of the state carmissions contend that premature
relaxation of regulatory safeguards could stifle the developnent of
carpetition. As a result, they argue that the IECs should only be given
additional pricing flexibility when and where substantial carpetition has
developed, and that the LEes should not be allowed to reduce rates for
custarers who are subiect to CAP carpetition and increase rates in non
coopetitive markets. 40o- Illinois, on the other hand, SUWOrts iJrmedi.ate LEe
pricing flexibility to respond to special access carpetition.401

172. Discussion. As the provision of special access becanes more
coopetitive, marketplace forces should drive prices closer to cost. care
must be exercised, however, in the regulation of LEC pricing during the
period of transition fran monopoly to coopetition. This is particularly true
when certain IEC services are subject to nuch greater catpetitive pressure
than others. Excessive constraints on LEe pricing and rate structure
flexibility will deprive custarers of the benefits of catpetition and give
the new entrants false econanic signals. At the same ti..ne, inadequate
restrictions on IEC special access pricing and rate structure could permit
conpetitive abuses, stifling conpetitive entry and placing excessive cost
burdens on custarers of less conpetitive services.

173. Under the existing price cap rules, the LEes already possess
a certain degree of pricing and rate structure flexibility. They can change
their rates subject to the constraints i.rrposed by the price cap index,
applicable pricing bands, and the requirement for an average variable cost
showing for below band rate reductions. The rules also permit the IECs to
institute volurre and term discounts ~or special access, and to adjust the
distance sensitivity of their rates. 40

398 Justice Reply COIments at 50-51, 53-56 (proposing, aIOOng other
things, that when expanded interconnection becares effective, the IECs should
be allowed to deaverage rates of carpetitive trunk-side special access, both
on a distance-sensitive and geographic basis, and supporting rerooval of
downward limits on the price cap pricing bands for such services) .

399 SBA Comments at 32-33.

400 ~,~, Florida <:aments at 14-15; New York Caments at 11-13;
D.C. Reply Comments at 3-5.

401 Illinois Comments at 12-13.

402 ~ infra ~~ 199-203, 212-15.
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174. ~ Part 69 roles, however, require rate averaging at the
study area level. 3 Coopetitors entering the interstate access market have
generally targeted areas where the economic cost of providing sendce is well
below the LEes' averaged rates. At a minimum, we believe that, with
mandatory expanded interconnection, the Tier 1 I.ECs should be allowed greater
freedom to adjust their rates to reflect traffic-density-related cost
differences.

175. The cost of providing special acoess services includes two
basic elercents: (1) the cost of the central office electronic equiptent (and
related overheads, including central office buildings) i and (2) the cost of
fiber optic or COJ:Per cable, rights of way, conduit, repeaters and other
distance-sensitive items. Traffic density ~s to be a very significant
factor affecting the cost of both elercents. The greater the Ill.II'ber of
channels carried by a given cable, fiber strand, or electronics unit, the
lower the unit costs of the equipnent. 404 Traffic density is greater, and
costs lower, in most central city areas where large concentrations of hiab
volume custaners are located, than in most subw:ban or rural areas-.-405
Similarly, traffic density is likely to be greater, and costs lower, on
routes that involve greater traffic aggregation, ~ch as routes to !XC POPs,
than on most loop-side routes to individual users. 406

176. Illinois, New York, and Massachusetts, states in which
intrastate expanded interconnection arrangements already exist, have also
granted the LEes certain pricing flexibility. In orders dating back to
1983, the Illinois Coomerce Ccmnission has pennitted Illinois Bell to set
rates for residential and business local exchange service, as· well as centrex
and private line service, based on three density pricing zones: (1) downtown
Chicago; (2) the remainder of Chicago and sane of the contiguous subw:bsi and
(3) the rest of the state. Rates are averaged within each area b¢:. are lower

403 47 C.F .R. § 69.3 (e) (7) . A study area generally consists of a
telephone carpany's operating territory within a given state, although there
are certain cases in which coopanies have Im.lltiple study areas in a state.

404 This is an exarrple of the well-known phenanenon of decreasing
costs, or economies of scale. ~,.e......9..&., 1 A. Kahn, Econgnics of Regulation:
Principles and Institutions 124 (1970).

405 The greater reliance on cOJ:Per transmission facilities in rural
areas, with their significant distance sensitivity, also su;port.s the
conclusion that service is more costly to provide in rural areas with
greater transmission distances. ~ United Ccmnents at 16-21 & Aw. 3;
United Reply Caments at 6-9; GTE Reply Caments at 33-37 & App. A.

406 Distance also affects the costs of fiber optic cable. Although
the cost of fiber optic facilities is clearly less distance sensitive than
cOJ:Per transmission plant, fiber optic facilities do have a distance
sensitive cooponent. ~ ~ Cj[Cj[ 212-15, for a discussion of distance
sensitivity issues.
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in the more urban areas. 407 New York granted pricing flexibility in the same
orders requiring expanded interconnection for special access and. switched
transport, respectively, permitting New York Telephone to offer individual
case basis prices for access services subject to carpetition in wire centers
where interconnectors are present, in response to custaners' requests for
proposals. 408 Massachusetts, in its Intra-IATA Cgptitian order, pem:i.tted
New England Telephone to lower prices for carpetitive sel:Vi.ces to an
increrrental price floor and to increase rates for inelastic services
gradually.409

117 • Retaining the current degree of pricing and rate stz:ucture
flexibility would be consistent with our Past determination that the price
cap system gives the LEes sufficient freedan to reprice their S8l:Vioes. OUr
Past statements regarding price caps could not, however, have taken into
account either current market conditions or the significantly increased
potential for carpetition made possible by expanded interconnection. For
exanple, in the financial district in southem Manhattan, CAPs~
provide a substantial portion of all OSl and OS3 special access circuits.
Although sane parties suggest that we delay any increase in UX; special
access pricing flexibility until carpetition has developed further,
canpetition is already developing relatively rapidly in the urban markets and
will only accelerate with the iIrplementation of expanded interconnection.
Thus, delay in providing LEes with any additional pricing flexibility a,wears
unwarranted. This is particularly true with regard to the current study
area-wide rate averaging, which forces the LEes to price above cost in the
urban areas where canpetition is most intense.

407 Revenue Requirements and Rate revels for the Illinois Bell Tel.
Co. and. its Successor Organizations Effective on the Date of Divestiture,
Dockets 83-0005 and 83-0669, at 54-55, 74 (Ill. carmerce Catm'n, Dec. 21,
1983) (density zones for residential and business local exchange network
access rates); Illinois Bell Tel. Co. Proposed Restructuring of centrex
service, Docket 84-0111, at 6 (Ill. Garmerce Catm' n, sept. 12, 1984) (density
zones for Centrex rates); Illinois Bell Tel. Co. Prowsed New Galling Rate
flQD, Dockets 85-0364 and 86-0022, at 13-14, 49-50 (Ill. Garmerce Catm'n,
June 25, 1986) (density zones for private line rates) .

408 Regulatorv Response to Cgrpetition, Opinion No. 89-12, case
29469, at 28 (N.Y. PSG May 16, 1989); Pooling, Collocation and Access Rate
Design, Opinion No. 92-13, case 28425, at 65-66 (N.Y. PSC May 29, 1992).

409 Intra-lATA Cgnpetition, O.P.U. 1731 (Mass. Dept. Pub. Util.,
Oct. 18, 1985); New England Tel. & Tel. Co., O.P.U. 89-300 (Mass. Dept, Pub.
Util., June 30, 1990). Unlike Illinois and New York, however, Massachusetts
has continued to require New England Telephone to price its services on a
geographically averaged basis.

410 NYNEX Reply Garments at 7 & n.11 (CAPs have over 40% of high
capacity market in New York state, with higher market share in Manhattan
south of 59th Street). ~ IDQ USTA Reply caments at 7-8 (asserting that
Bell Atlantic provides only 56% of OS3 services in its operating areas) •
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178. Retention of study-area-wide rate averaging could create a
pricing urrd:>rella for the CAPs and deprive eustarers of the benefits of nme
vigorous coopetition. It could also undermine efficiency by preventing the
LEes from corcpeting effectively even when they are the low cost service
provider. Handicawing the LEes in this fashion could also increase their
carpetitive losses under expanded interconnection, bringing upward pressure
to bear on LEe rates for less cacpetitive services, including those used by
residential custarers.

179. we will therefore change our roles to expand the UX::S'
flexibility in responding to catp!tition. In particular, we will allow I.ECs
with operational expanded interconnection offerings to inplement a system of
traffic densit-y-related rate zones to bring special access rates IOOre in line
with costs. 41r We will continue to require that rates for special access
services subject to carpetition412 be averaged within each zone, but we will
permit rates for such services to differ between zones. Each IEC may
establish a number of density pricing zones413 within each existing study

411 An expanded interconnection offering will be deemed to be
operational for this purpose when an interconnector has taken the expanded
interconnection cross-connect elerrent. ~~ Cj[ 157 (definition of cross
connect element). we believe that this is a reasonable point for permitting
implementation of additional LEC pricing flexibility since the interconnector
will first becare able to serve eustarers when t.hey take the cross connect.
Use of expanded interconnection under the interim expanded interconnection
tariffs required to be filed by certain LEes, Be infra Cj[ 262, does not
satisfy this requirerrent, however. IECs that voluntarily offer expanded
interconnection in conpliance with the standards adopted in this Order are
eligible to implement the pricing flexibility neasures we are adopting.

412 A service will be deemed subject to cacpetition if interconnectors
have provided service of that type over their own circuits using expanded
interconnection. For this limited purpose, interconnector resale of IEC
transmission services will not be considered to constitute carpetition.
Under this definition, we deem DS1 and DS3 special access services to be
subject to corcpetition. LEes may, by an awropriate showing, ds'oonstrate
that additional special access services are subject to cacpetition. we
delegate authority to the Orief, carmon carrier Bureau to detennine when IBC
services are subject to carpetition for this purpose.

413 While we are not limiting the nUI'!ber of zones, we believe that the
use of up to three pricing zones would allow the I.ECs anple q:portunity to
reflect cost differences aIOOng major metropolitan business districts, smaller
cities and suburban areas, and rural areas. IB::s seeking to establish IOOre
than three zones shall be subject to increased scnrt:.iny and Im1st carefully
justify the number of zones proposed in their density pricing zone plan.
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area, assigning each of their central offices to one of the zones. 414 In
filing such a proposal, IECs are to make a showing that the assignment of
central offices to each of the zones reflects cost-related characteristics~
such as traffic density or sane measure of traffic through each office. 410
Geographic contiguity may also be considered in order to reflect exchange
area boundaries or carrmmities of interest, but should be a less inportant
factor.

180. The LEes are to file and obtain awroval of their density
pricing z0rf plans in advance of filing tariff changes inplenenting these
measures. 41 The LEes should file illustrative tariff pages when they file
their density pricing zone plans, but the illustrative tariffs need not
reflect rate levels. LECs that file consolidated access tariffs for nultiple
study areas may also file consolidated density pricing tariff revisions
awlicable to all of their study areas that qualify for inplementation of
these measures. 417 The requirement for review of density pricing zone plans
is not intended to cause delay in the inplementation of IEC pricing
flexibility, however, and plans t.il\t reflect the standards adopted herein
will be processed expeditiously.41 Once the pricing plans have been
approved, the IECs may file inplementing tariff revisions on 31 days

414 Qlannel tenninations and other special access services should be
assigned to the central office to which they are connected for pu%pOses of
defining zones. Interoffice facilities between central offices in different
zones should be assigned to the highest priced zone containing one of the
central offices. we believe that this classification will be· consistent with
traffic density patterns and underlying costs. Thus, interoffice mileage
charges for service between central offices in different zones shall be rated
as if the interoffice facilities were entirely within the highest priced of
the zones. If they wish, LEes may use larger units, such as exchange areas,
rather than central offices, in creating this system of rate zones.

415 In classifying central offices, we require that the LEes consider
factors such as the density of total interstate traffic, which should reflect
cost patterns more accurately than a narrower segment of traffic, such as
special access alone. we require IECs to develop a method to account for
both special access capacity (for which traffic is generally not measured)
and switched traffic (which is typically measured) .

416 we delegate authority to the Chief, Cat'roon carrier Bureau, to
consider and rule upon IECs' density pricing zone plans.

417 Irrplementation of density pricing plans would still be limited to
those study areas in which expanded interconnection is operational.

418 In order to facilitate early review of these plans, we urge the
LEes wishing to i.nplement density pricing zones to file their plans no later
than the date for filing expanded interconnection tariffs.
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notice. 419 we believe that this should permit adequate time for review of
the tariffs in light of our requirerrent that the density pricing zone plans
contain illustrative tariff pages. we will not hesitate, however, to extend
the effective dates of tariffs that raise significant new issues that we have
not addressed in our review of the density pricing zone plans.

181. we will use the framework of the existing price cap system to
ircplement the density pricing zone system for price cap LEes. For such UX:S,
we will create new price cap subindexes to reflect the new rate zones for
OS1, OS3, and any other special access services that may be deemed subject to
coopetition. For exanple, for a IEC that creates three rate zones, we will
create three new subindexes for OS1 services -- one each for the high,
nedium, and low density zones -- and three separate subindexes for OS3
services, one for each of the zones. The initial OS1 and OS3 subindexes for
each of the zones would be set at the level of the pre-existing DS1 and DS3
subindexes, respectively.

182. The rate bands applicable to the new, separate subindexes
would errploy a 5% upper band, while using a lower band of 10%. Thus, under
this system, a LEe could lower prices for OS1 services in the highest density
zone by as much as 10% per year adjusted for the price cap index (PCI), and
could raise prices for OSl services in ~] lowest density zone by no mote
than 5% per year adjusted for the PCI,4 without. triggering any of the
additional cost just~fication or advance notice requirements contained in
the price cap rules. 4 1

183. The weighted average for rates in all of the zones must
continue to fall within the existing 5% overall pricing bands applicable to
the existing OS1 and OS3 subindexes, as well as those pricing bands
applicable to the other service categories within the special access basket.
Thus, the LEe could not lower the weighted average of all OS1 rates by more
than 5% per year adjusted for the PCl without additional cost justification.

419 In order to reduce administrative burdens and the potential that
density zone tariffs could become effective prematurely, the LEes are not to
file these tariff revisions more than 31 days before their interconnection
offering becomes operational. ~ ~ note 411. It shall be the
responsibility of the LEe to extend the tariff effective dates as necessaxy
to ensure that its density pricing zone tariff does not becane effective
before an interconnector has actually taken the expanded interconnectioo
cross-connect element in the affected study area.

420 As with all bands in the price cap system, carpliance with these
pricing bands will be determined based on the weighted average of the rates
for LEe services included within each subindex.

421 We are creating a similar system for LECs subject to the rate of
return rules that ircplement expanded interconnection. In the case of such
LEes, we will permit the rates for the same services in different zones to
diverge by a maximum of 15% in the first year that these tariff revisions are
in effect, 30% in the second year, and 45% in the third year.
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184. We believe that the custaner interest in increased acoess
carpetition requires the Ccmni.ssion to give the ux:::s flexibility to price
their special access services closer to cost in the manner we propose.
Failure to change the current system of uneconanic rate averaging would
seriously constrain access carpetition and potentially deprive custaners of
the attendant benefits. The safeguards that we are adopting will limit the
magnitude of the rate differentials and introduce them 9I'adua1ly to avoid
harming custaners in higher cost areas. We will m:mi.tor this system closely,
and we will review its ~~ication to both price cap and rate of retum ux:s
in the autunn of 1995. This will permit us to make any adjustments
warranted by our initial experience with density pricing.

185. Although the Part 69 rules do not explicitly prohibit
differential rates for loop-side and trunk-side special access, the
Ccmni.ssion has rejected tariffs proposing such differentials on the grounds
that they were not properly, 2fost supported and discriminated between
similarly situated custaners. 4 As argued by Justice, greater traffic
densities on trunk-side routes, and consequent cost differences, may justify
differential prices for trunk-side and loop-side special access links. To a
great extent, however, such differentials are already reflected in tariffed
rates for special access services because most loop-side special access
service is at the DSl level or below, while most trunk-side service is at or
above the DSl level, and is therefore less costly on a per unit basis.
Given the other pricing flexibility measures that we adopt today, we do not
believe that this additional fom of pricing flexibility is necessary or
appropriate at present.

186. The LEes also request a number of other changes in our rules
regarding special access pricing. For exarcple, they ask that we broaden or
eliminate the price cap bands for DSl and DS3 services, eliminate the service
bands within the special access basket, adopt expedited tariff review
procedures, and permit them to offer individual case basis pricing
arrangements in response to conpetitors' offerings. Although such actions
would eliminate LEe pricing restrictions that are not inposed on their
conpetitors, we decline to adopt these measures at present. The system of
rate zones that we are authorizing is a major step toward allowing the ux:::s
to price their services closer to cost and thus to respond more effectively
to carpetition in low-cost areas. While we recognize that additional pricing
flexibility may well be justified as carpetition develops, we believe the
public interest is best served at this time by proceeding in a measured

422 This will allow us to evaluate the results of these measures on
the basis of three annual access tariff filings. This will give us a
sufficient base of experience on which to review the results of density
pricing, while permitting us to correct any problems that might develop
before there is a potential for significant hann.

423 Investigation of Access and Divestiture Related Tariffs, 97 Fa: 2d
1082, 1099-1103, 1252-59 (1984). ~ ~ Private Line Rate Structure and
volume Discount PracticeS, 97 FCC 2d 923, 923-24, 926-32, 947 (1984).
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fashion, reserving the question of broader pricing and rate structure
flexibility for future proceedings.

2. Voll.llle and Teml DisccuJts

187. Notice. we stated that it may be cg>ropriate to consider
establishment of new guidelines for rev~ew of I.EC rate structure responses to
caepetition, such as volurre discounts. 4 4

188. Cgrments. Sare IXCs argue that the ux::s' existing pricing
flexibility under price caps is excessive, and that the ux::s are engaging ~
anti-carpetitive conduct such as unjustified volume and term discounts. 4
On May 27, 1992, MFS filed a lengthy ~~ alleging that ux::: volune and
tenn discounts and use of h\Jl:i)ing arrlf~ts for high capacity special
access services are not cost justified. MFS also alleges that certain of
these volume and term discounts are predatory and contends that they merely
replace individual case basis pricing, which the Ccmnission has rejected, as
a means by which I.ECs discriminate axoong their custaners. MFS argues that
h\Jl:i)ing arrangements essentially offer large custaners substantial discounts,
by giving them inexpensive DS3 pricing for services provided o~ the same
network facilities, and sold to other custaners, as DS1 service. 42

189. MFS alleges that the I.ECs are using volume and term discounts
and hubbing arrangerrents to lock up the largest custaners before expanded
interconnection requirements take effect and prospective ccnpetitors have a
chance to introduce their offerings. MFS also argues that volume and term
discounts and hubbing arrangements unreasonably discriminat{2tn favor of the
largest IXCs and thus undennine interexchange carpetition. In additi~~

MFS opposes LEe ratcheting of switched and special access traffic,
arguing that this undennines the potential for switched access carpetition.

190. MFS proposes restrictions on IEC pricing flexibility,
including a prohibition on tenn discounts and "ratcheting" arrangerrents until

424 Notice, 6 FCC Red at 3266, <j[ 45.

425 M:I Comrents at 28-29; WilTel Reply CCJments at 14; eatpTel
Reply eorrments at 9-19 (arguing for separate caps on individual special
access subelements and no upward pricing flexibility for subelement rates) •

426 Rubbing allows a custaner to interconnect high capacity services
of different bandwidths through Imlltiplexi.ng. For instance, instead of using
point-to-point DS1 services, a custarer may achieve ~ter econanies of
scale by using a hubbing arrangerrent consisting of OS1 channel terminations,
Imlltiplexing, and DS3 interoffice transmission.

427

428

429

MFS ~ Parte at 2-3 (May 27, 1992).

lQ. at 3l.

~~ <j[ 105 (defining ratcheting).
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expanded interconnection is in effect for both special access and switched
transport. In the alternative, MrS proposes that the Ccmni.ssion give
custaners a "fresh look" opportunity, once expanded interconnection becanes
effective, to terminate long-term ccmnitments entered into with the ux:::s. In
addition, MrS proposes that the Ccmni.ssion establish guidelines requiring
that the LEes, on a going forward basis, cost justify term discount.s. over
10%, volume discounts over 20%, and hubbing discounts of any am:>unt. 430 MFS
argues, citing the LEe Price Cap Order, that the relief it seeks would be
consistent with the COOrni.ssion's intent in price caps that rates not be
unreasonably discriminatory. 431

191. The LEes contend that term and volume pricing plans existed
before the initiation of this proceeding. 432 They contest MrS's allegations

;:tn~sh~~intk~fp~:sc::c~l~~~Jx:a~~l~hand~:~:
that many discount arrangements were justified on the basis of fully
distributed costs in filings before the Ccmn.ission prior to price caps, while
LEe cacpliance with the pric..e cap rules has actkessed the concems of LEC
carpetitors since that ti.Ire. 434

192. More specifically, the LEes argue that term discounts reflect
the lower costs of long-term supply relationships with the assurance of
fixed-cost recovery. 435 G'IE contends that a "fresh look" period for term
agreements is inappropriate; both parties to a term agreement derive
benefits -- the customer gets a lower price and rate stability, while the
carrier gets reductions in risk and administrative costs. 435 Ameritech
states that it allows custorrers to cancel term ~angements at any ti.Ire by

430 MrS ~ Parte at 46-53 (May 27, 1992).

431 ~ at 27-29, 38-41.

432 .s.ee,~, Bell Atlantic ~~ at 1 (June 12, 1992); BellSouth
~ ~ at 4, 6 (June 15, 1992); NYNEX ~~ at 1 (June 12, 1992); SW
Bell ~ E.am at 15-17 (June 12, 1992); U S west ~~ at 3-4 (June 19,.
1992) .

433 .s.ee,~, Bell Atlantic ~~ at 2 (June 12, 1992); Ameritech
~ Parte at 2 (June 12, 1992); BellSouth ~~ at 2 (June 15, 1992); SW
Bell ~ ~ at 18-19 (June 12, 1992); United ~ Parte at 13 (June 15,
1992); Pacific ~~ at 2-3 (June 17, 1992); U 5 west ~ Parte at 5 (June
19, 1992).

434 Ameritech ~ Parte at 2 (June 12, 1992). ~ iJ.ag G1'E II Parte
at 7 (June 15, 1992).

435 ~,~, Bell Atlantic ~~ at 3 (June 12, 1992); Ameritech
~ Parte at 2 (June 12, 1992); U 5 west ~~ at 14-15 (June 19, 1992).

436 G'IE ~~ at 30, 33 (June 15, 1992).
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si.nply paying the charges that would have applied to a shorter tem. 437

193. The IECs also argue that volume discounts and hubbing

~~r=nts~~~c;~:f~a~fo~~8capa:~ic;~a:stthecon~t:a~~
arguing that OS3 services to an !XC POP should be priced no lower than OSl
point-to-point services, ME'S ignores infonnation dem:mstrating that
transmission costs decline directly with increased volumes of OS3 circuits to
a particular custarer premises. 439 Pacific states that price reductions

~~t~~s.m de~;~ ~~~~~ingtoa:=s~ectopt~
economies of multiplexing concentrated traffic onto high capacity
transmission facilities. 441 Pacific argues ~t without hubbing, large
custarers would si.nply bypass Pacific's network.

194. .According to the IECs, the Ccmnission required ratcheting as
a way of reconciling its rules that treat switched access transport and
special access tr~rt differently, even though they both are provided over
the same facility. 4 3 The LEes argue that ratcheting allows more efficient
use of the public network by pemitting custaners to make the most 2iiicient
use of the highest volume transport facility that suits their needs.

437 An'eritech ~ ~ at 2 (June 12, 1992). The IECs also contend
that term plans were inplemented in response to requests fran custaners who
needed rate stability for planning and budgeting pw:poses.· BellSouth ~
~ at 6 (June 15, 1992); Bell Atlantic ~ fme at 4 .(June 12, 1992);
United ~~ at 11 (June 15, 1992). .

438 ~,~, BellSouth ~ fmf: at 2-3 (June 15, 1992); SW Bell ~
~ at 35-36 (June 12, 1992); GTE ~~ at 14-17 (June 15, 1992).

439 NYNEX ~ ~ at 2 (June 12, 1992); U S west ~ ~ at 9-12
(June 19, 1992).

440 Pacific ~ ~ at 5 (June 17, 1992). United argues that
discounts of up to 75.63% for 12 DS3s on a five-year tem carpa.red to a
single OS3 on a month-to-month tem may not be unreasonable. United ~~
at 13 (June 15, 1992).

441 ~,~, Bell Atlantic ~ Parte at 3 (June 12, 1992); SW Bell ~
~ at 35 (June 12, 1992); United ~ Parte at 4 (June 15, 1992).

442 Pacific ~~ at 11 (June 17, 1992).

443 .s=,~, Bell Atlantic ~~ at 3 (June 12, 1992); BellSouth
~~ at 5-6 (June 15, 1992); SW Bell ~~ at 26-30 (June 12, 1992).

444 .s=,~, Bell Atlantic ~~ at 3 (June 12, 1992); United ~
fm£ at 8 (June 15, 1992); U S west ~ ~ at 7-8 (June 19, 1992).
Pacific states that the inportance of ratcheting is exaggerated and that only
0.47% of its special access traffic was provided pursuant to tariff
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sw Bell ~ Parte at 36 (June 12, 1992).

195. The lEes' attack MFS's proposed restrictions on lEe discount
pr~clIlg as totally amitrary and unjustified. Bell Atlantic and Pacific
specifically contend that MFS offers discounts that are substantially similar
to those offered by the lEes. 445 Sane of the LEes assert that MFS is really
seeking reconsideration of the carmi.ssion's price cap orders.446 SW Bell
argues that MFS would require that the LEes, seeking to offer discounts
beyond its proposed limits, p'rQ.Vide exhaustive cost support that price caps
were designed to eliminate. 447 GIE argues that when LEes JOOdify their
relative rates, they are doing precisely what price caps permit: adjusting
rates to re~gd to market signals and achieve mre efficient price
relationships. The lEes also argue that pricing flexibility is needed to
penni.t eustaners to realize the benefits of carpetition. 449 Accordi.ng to
Bell Atlantic, the higher the FCC forces the IECs to keep their--.Orices, the
greater the margins MFS can earn while still beating IEC prices. 45U

196. A number of ccmnenters responded to the LEes' filings
conceming volume and tenn discount arrangerrents. MFS argues that the IB:s
base their arguments on the false premise that high capacity special access
is fully cacpetitive, when IEC practices are 40ctually having an
anticacpetitive effect on the interstate access market. 51 Bay Area Teleport
argues that the lEes' willingness to leverage their mnopoly power in the
cacpetitive marketplace makes synmetric regulation between lEes and CAPs
inappropriate. 452 IDA argues that the carmi.ssion should review IEC
discounting practices and establish guidelines to ensure that rates for high

provisions for shared use. Pacific ~~ at 14 (June 17, 1992).

445 Bell Atlantic ~ Parte at 1-2 (June 12, 1992); Pacific ~ fme at
6 (June 17, 1992).

446 .s=,~, Arreritech ~ ~ at 2 (June 12, 1992); Pacific ~
~ at 1-2 (June 17, 1992}i GTE ~~ at 24-26 (June 15, 1992).

447

448
(sept. 4,

449
Parte at

450

451

GTE ~~ at 26 (June 15, 1992). .s= aJJm GIE ~ Parte at 1-5
1992); u S west ~ Parte at 1-4 (sept. 4, 1992).

.s=, ~, SW Bell ~ Parte at 40 (June 12, 1992); U S west ~
16-17 (June 19, 1992); GTE ~ Parte at 5 (June 15, 1992).

Bell Atlantic ~ Parte at 6 (June 12, 1992).

MFS ~ Parte at 3 (July 8, 1992).

452 Bay Area Teleport ~ Parte at 1 (July 1, 1992). ~ WQ
rntenredia ~ Parte at 1 (Aug. 26, 1992) (supporting MFS's position);
Electric Lightwave ~ Parte at 1-9 (Aug. 13, 1992) (alleging that LEes have
gained unfair cacpetitive advantages using volume and tenn discounts).
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capacity special access services are reasonable. 453 Metrocarm argues that
the LEes' extraordinary discounts on high capacity special access services
without reliable CQst data constitutes a~ facie case for investigation
by the Ccmnission. 454 The Bankers support MFS's "fresh look" proposal, but
argue that the Corcmission should not put any limits on discount
arrangercents. 455 In its ccmnents, WilTel also proposes that the Catmission
require LEes to alter their rate stJ:Ucture for non-recurring charges so that
no cancellation fees are charged to persons who tenninate ~ service in
order to take service provided using~ interconnection.

197. ALTS argues that the carmission should initiate a full
investigation of LEe volume and term discounts as well as jJrpose a !If!rtorium
on further discounts until central office collocation is achieved. ALTS
also argues that the Corcmission should suspend IEC tennination liability
provisions for a period of time after~ interconnection becanes
effective. 458

198. Teleport also made an ~~ filing, alleging the existence
of additional barriers to entry. First, it argues that IECs f~tly apply
discriminatory nonrecurring charges when custaner~ terminate the use of IEC
circuits and move the traffic to CAP facilities. 4 9 second, Teleport argues
that LEes are atterrpting to "lock up" the access market by charging high
termination Penalties to special access custaners who seek to end long-term
arrangements, or by pricing month-tO-fOOnth services at very high rates
relative to long-term arrangercents to force custaners to use long-term
arrangements. 460

453

454

455

456

457

458

459

IDA ~ fam at 6 (July 23, 1992).

MetroComn ~~ at 8 (July, 1992).

Bankers ~~ at 2, 3-4, 7 (July 2, 1992).

WilTel Comrents at 28.

ALTS ~~ at 11-2 (sept. 9, 1992).

~ at 12-13.

Teleport ~~ at 2-3 (July 10, 1992).

460 ~ at 4. Teleport also argues that IECs should be required to
change its centrex pricing practices. According to Teleport, IECs currently
charge centrex custaners for two channel terminations, even though the IECs
only provide one, by treating the centrex switch located within the IEC
central office as if it were located at the user's premises. Teleport.
contends that if the IECs are permitted to continue iIrposing the second
channel termination charge, centrex users will pay a substantial penalty when
purchasing a CAP-supplied link between the central office and IXC POP. ~
at 5-6.
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199. Discussion. In its ~ ~ filing, MFS alleges that many
lEe voluroo and tem discounts, as well as hubbing and ratcheting
arrangements, are unreasonable and discriminatory. The ux::s counter these
allegations at considerable length. we conclude that hubbing and ratcheting
arrangements are reasonable means of peItnitting custaners flexibility in
structuring their leased special access networks, and allowing the ux::s to
engineer their access networks efficiently using higher capacity
facilities. 461 We also conclude that reasonable volume and tenn discounts
can be a useful and legitimate means of pricing special access services to
recognize the efficiencies associated with larger volunes of traffic and the
cert.ainty of longer tem deals.

200. The largest of the volume and tenn discounts cited by MFS,
Sate of which may result in total discounts of IOOre than 70%, however, may be
anticarpetitive or raise questions of discrimination. Although sane of the
lECs contend that their voluroo and tem discounts are cost justified. The
record before us now does not peItnit us to make definitive deteminations
concerning the lawfulness of specific discounts. In light of the growing
emergence of access carpetition, we conclude that the largest of the
discounts offered by the lECs warrant some additional inquiry to help us
determine whether we should pramJlgate guidelines requiring ci5
justification of any subset of lEe volume and tenn discounts.
Accordingly, we direct the Chief, carmon Carrier Bureau to require the
sul:mission 9f cost support. data for some of the largest existing
discounts. 463

201. The existence of cert.ain long-tem access arrangements also
raises potential anticarpetitive concerns since they tend to "lock up" the
access market, and prevent custaners fran obtaining the benefits of the new,
more coopetitive interstate access environrrent. To address this, we conclude

461 The Cornnission mandated that the lECs continue to offer
ratcheting. Investigation of Access and Divestiture Related Tariffs,
97 FCC 2d 1082, 1225, 1282 (1984).

462 For exarrple, MFS cites the following IEC offerings: (1) Bell
Atlantic -- 76% discount for optical DS3; (2) Pacific Bell -- 67% discount
for electrical DS3; (3) Ameritech -- 66% discount for electrical DS3; and (4)
U S West -- 66% discount for optical DS3. MFS Ex Patte, Exh. A at 2 (May 27,
1992) .

463 This further examination of the largest existing IEC discounts
reflects our carmitment to guard against possible anticarpetitive aOOse under
our current pricing rules. Contrary to the a..rg\m!rlts of sane parties,
however, such possible abuse should not stand in the way of refonning our
rules on IEC pricing by eliminating non-cost-based regulatory constraints
with the i.nplementation of expanded interconnection. ~ supra CJ~ 172-86.
This will peItnit LEes to respond to increasing market pressures through a
carbination of zone pricing differences and legitimate volume and tenn
discounts. OUr carmitment to protect against anticoopetitive pricing will
n:mai.n under these new pricing rules.
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that certain LEe custaners with long-term access arrangements should be
permitted to take a "fresh look" to detexm:ine if they wish to avail
themselves of a carpetitive alternative. 464 This right will be limited to
custarrers with LEe arrangements for terms in excess flf three years entered
into on or before the date of adoption of this Order. 65 The right to end a
long-term arrangement at a specific central office will exist for a period of
90 days fran the date the first expanded interconnection arrangement is
operational in that central office.

202. If a party chooses to tenninate a lonq-teJ:m arrangement
within this period, the termination charge will be limited. Notwithstanding
any termination charges provided in the applicable u.x: tariffs, the u.x: may
not charge oore than the difference between (1) the cuoount the custaner has
already paid and (2) any additional charges that the custaner would have
paid for service if the custarrer had taken a shorter teon offering
corre~nding to the term actually used,466 plus interest at the prime
rate. This termination procedure will allow special access custaners with

464 This does not give a LEC the right to cancel a long-tenn
arrangenent that a custarrer wishes to continue . Given that these measures
will be applicable only to the IXCs and other large, sophisticated users, and
the CAPs' incentive to bring this owortunity to the attention of potential
custarrers, we do not believe that it is necessary to require custaner
notification by the LEes.

465 This will restrict the opportunity for a "fresh look" to custaners
who would otherwise be unable to seek a better deal for a significant period
of time, and treat custarrers entering into long term arrangements with the
LEes after adoption of this Order as having chosen to do so despite the
i..npending conpetitive developrents.

466 Ameritech states that it already has a similar policy for its
long-term arrangenents. Ameritech ~ ~ at 1 (June 12, 1992). For
exarrple, consider a custarrer who purchased DS3 services fran a LEe for· a 10
year term at $10,000 per year per channel, and then after 3 years of the
term, carpetitive interconnected services became available. The LEe would
have charged $12,000 per year for the same services for a 3 year teon. In
this case, the termination liability would be limited to the diffez::ence
between what the custaner would have paid under the shorter tenn ($12,000 x 3
years = $36, 000) and what the custarrer actually paid ($10,000 x 3 years =
$30,000) . Thus, the LEe could not charge the custaner m::>re than $6,000
($36,000 - $30,000 = $6,000), plus appropriate interest. When the actual
service period does not precisely coincide with an existirvl service tem, the
charges for the service used are to be calculated at the rates applicable at
the time the service term began, for the longest tem c<x.mdtment that the
custanar would have coopleted. The charge for the period beyond that teJ:m is
to be calculated pro rata at the rates applicable to the CCIIPleted tem.

467 Interest rates are to be adjusted to reflect changes in the prime
rate and will awly to the balances due under the recalculation as they would
have accrued over time. This procedure is designed to put both the ux:: and
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long-term arrangements to select am:mg carpetitive providers of access
service, while ensuring that the lEC obtaw the carpensation appropriate for
the term actually taken by the custaner. 4 8

203. we also conclude that non-recurring reconfiguration charges
IIUlst be applied in a neutral manner that does not differentiate based on
whether the custarer chooses to use a CAP or IEC facilities for special
access service unless there are specific, identifiable cost differences.
Absent even-handed treatment, non-recurring reconfiguration charges could
constitute a serious barrier to coopetitive entry.469

3. Distance sensitivity

the custarer in the same position that they would have been in had the
custarer opted for a shorter term arrangement fran the begirming of the
service tenn.

468 The Cornnission has adopted similar "fresh look" requirements in
the past . ~ CgJpetition in the Interstate Interexchange Marketplace,
Memorandum cpinion and Order on Reconsideration, 7 FCC Red 2677, 2681-82
(1992) (Interexchange RecQnsideration Order) ("fresh look" in context of 800
bundling with interexchange offerings). ~ ~ AuenciIent Qf the
CommissiQn's Rules Relative tQ AllocatiQn Qf the 849-851/894-896 MHz Bands,
Memorandum Opinion and Order Qn Reconsideration, 6 FCC Red 4582, 4583-84
(1991) CAir-Grounci RadiQtelephQne Service RecQnsideratiQn Order) ("fresh
look" requirements inposed as condition Qf grant of Title III license). we
believe that LEe terminatiQn charges in excess Qf thQse specified herein
WQuld, if allQwed tQ cQntinue, deprive custarers Qf the benefits of
corrpetitiQn and tend tQ "lock up" the interstate special access market.
TherefQre, we find that cQntinuation Qf such terminatiQn provisions without
the modificatiQns specified herein WQuld be unjust and unreasonable in
violatiQn of the CarmunicatiQns Act. AccQrdingly, we prescribe the
terminatiQn measures described herein, including the maximLJm just and
reasonable charges fQr the custaners specified. sections 201-205 of the
Ccmm.mi.cations Act errpower the CornnissiQn to adopt rules and regulations
conceming the reasonableness of tariffed IEC offerings, including
terminatiQn charge prQvisions. Moreover, the Ccmnission may take this step
consonant with section 205 of the Act. The Parties have been on notice, and
have had full opportunity to ccmnent, on our intent to examine "whether to
establish new guidelines fQr review Qf rate structure responses to
carpetitiQn, such as VQlurre disCQunts . . . ." Notice, 6 FCC Red at 3266,
c.n 45.

469 we decline tQ ad:iress the Centrex pricing issue raised for the
first time by Teleport in its July 10, 1992 ~ parte filing. The pricing of
interstate services configured using Centrex switches raises cooplex policy
questiQns, and has traditionally been the subject of controversy over the
years. As a result, we will not mandate any changes in access pricing for
Centrex services when no Qther Parties have addressed the issue. Teleport,
Qf course, is free to raise this issue in anQther context.

96



CoopTel supp. Ccmnents at 12-14; WilTel Supp. Ccmnents at 15.

204. Notice. In a supplemental notice, we ~sted carments on
distance sensitivity in the LEes' special access rates.

205. Cgments. CoopTel and other non-daninant IXCs allege that
there is far more distance sensitivity in 1EC special access rates than is
justified by costs, and that there are unwarranted diff~ in the degIee
of distance sensitivity in rates for various savices.4 They argue that
excessive distance sensitivity raises transmission costs for non-dani..nant
IXCs, gives !XCs and CAPs incentives to make inefficieni ~work investments,
and gives AT&T discriminatory carpetitive advantages. 7 The non-dani..nant
IXCs ask the Ccmnission to require that all IEC special access rates~ no
more distance sensitive than Ds3, the least distance sensitive savice.

206. Sprint asks that the Ccmnission require the BOCs to identify
the equiprent costs recovered by the various Ds3 rate elements so that the
inconsistencies in the BOCs' allocation and recovery of interoffice
transmission costs can be explained, and if unjustified, remedied. 414 M:I
asserts that total service long-ron incremental cost (Ts-nuC) studies should
be the basis. of any distance sensitivity in the IECs' special access rate
structures. 415 M:I argues that non-direct costs, including carmon costs,
subsidies and unamortized historical costs, should be allocated equally am:mg
special access links, and not in proportion to direct costs, since the latter
would result in an unfair over-all~~ion of such costs to IXCs with longer
links that have higher direct costs.

207. The CAPs argue that existing LEe pricing flexibility under
price caps enables LEes to manipulate the prices of distance sensitive rate
elerrents strat~1allY, depending on whether they face carpetition fran CAPs
in given areas. MFs, ALTs and Teleport propose that the carmission reduce
the amount of pricing flexibility that LEes now have under price caps by

472 CoopTel SUpp.
supp. Camnents at 16-24.

473

474

475

476

Sprint supp. Ccmnents at 7.

M:I supp. Cooments at 3, 6. ~ supra CJI 168.

tel supp. Cooments at 8-9 n.16.

417 MFs supp. Camnents at 2-5; ALTs SUW. Cooments at 3-4; Teleport
Supp. Camnents at 3.
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establishing separate subin~B for the distance sensitive rate elements in
their special access rates. 4 They sutrnit that the CCmnission should
require the LEes to reflect the distance-sensitive eatponent of their
transport rates in a separate, unifonn rate element, such as a unifonn ra7e
per mile, and to demonstrate that the rate structure is cost justified.4 9
Teleport Denver argues that distance-insensitive and traffic-sensitive
special access rates would facilitate network efficiencies, discourage cross
subsidization, promote reliability, and facilitate interexchange and local
access competition. 4BO

208. The Tier 1 LEes respond that distance continues to be a
significant factor affecting the cost of special access farilities, and that
even the cost of fiber facilities is distance sensitive. 48 They argue that
there is no need for the carmission to take any action restraining UX:S'
special access pricing, that the degree of distance sensitivity in their
special access rates is cost-justified, and that eatpetitors' calls for
additional cost studies or justification constitute nothing more than an
atterrpt to place addi~~onal regulatory burdens on them and to reargue the
merits of price caps. 4 Although they admit that fiber facilities are less
distance sensitive than copper facilities, the LEes state that their rates
are distance sensitive in Part because they are based on study area-wt~
averaged rates that include the embedded cost of copper-based facilities.
GTE sta~~s that costs are not distributed evenly per mile, but are
"lurrpy." 4 In addition, several of the LEes contend that there is no basis
for a uniform degree of distance sensitivity among LEes or between different

478 MFS Supp. carments at 11; ALTS Supp. carments at 5-6; Teleport
Supp. Corrmants at 4.

479 MFS Supp. COOments at 6-10; Teleport SlJW. Carmants at 4; ALTS
Supp. Comrents at 4-5.

480 Teleport Denver Supp. carm:mts at 2-7; Teleport Denver SlJW. Reply
Corrments at 3-5.

481 Ameritech SlJW. carments at 3-4; centelSlJW. Ccrments at 2-4;
Cincinnati Bell Supp. Cooments at 2-4; GTE Supp. Reply carments at 2-6; NYNEX
Supp. Corrments at 2-4; Rochester Supp. COOments at 4; SW Bell Supp. carments
at 2-3; USTA Supp. carments at 2; U 5 west Supp. Cooments at 5-7.

482 Bell Atlantic Supp. COOments at 1-3; BellSouth SlJW. cemnents at
3-4; centel SlJW. caements at 5; NYNEX SlJW. cemnents at 5; USTA SlJW.
carments at 1; Ameritech Supp. Reply carments at 4-7; BellSouth Supp. Reply
Carmants at 5-6; GTE Supp. Reply Cooments at 14-17; Pacific Supp. Reply
caements at 23-30; U S west Supp. Reply Corrments at 6-7.

483 centel Supp. Carments at 3-4; NYNEX SlJI:p. caments at 2-3;
Pacific Supp. Caments at 4-5; SNET SlJI:p. Carmants at 2; SW Bell SlJI:p.
Caments at 3-5; GTE Supp. Reply carrrents at 6-B.

484 GTE Supp. Reply carments at 3.
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types of transmission services. 485

209. The LEes assert that when~ interconnection for
special access is inplemented, they will be unable to overstate the distance
sensitive cost of channel mileage because CAPs and IXCs will be able tQ
install alternative transmission facilities to the U!X::s' central offices. 486
The LEes counter the argument about the inpact on interexchange carpet.ition,
contending that distance sensitivity is cost justified and therefore in the
public interest even if distance sensitive rates affect the IXCs differently.
They assert that an artificial rate structure shielding less efficient
providers would deny consurrers the benefit of AT&T'S network efficiencies.487
Finally, the LEes argue that the Ccmnission should adhere to price cap
~~~~~:~~8and grant the LEes additional pricing flexibility in ozder to

210. GSA agrees with the IXCs' and CAPs' argument that excessively
distance sensitive transport rates have a negative inpact on both local
access carpetition and interexchange carpetition. It SUJ:POrt.s~F I.ECs
to cost justify the level of distance sensitivity in their rates. g-~'"small
LEes, on the other hand, su1::Jnit that they should be allowed to retain
distance sensitivity in their special access rate structures. They argue
that LEes' interoffice facilities vary widely based on individual carpany
circumstances, that most NECA pool nembers do not have any fiber optic

485 USTA Supp. Ccmnents at 2; U S west SUpp. Ccmnents at 5-7;
Rochester Supp. Reply Ccmnents at 3-5; NECA SUW. Ccmnents at 2-3.

486 BellSouth SUJ:P. carments at 4; GTE Suw. Reply carments at 13;
NYNEX Supp. Ccmrents at 4-5; Rochester SUJ:P. Reply Ccmnents at 2-3; SW Bell
SUW. Ccmnents at 11-12.

487 Ameritech SUJ:P. Ccmrents at 9-10; BellSouth SlJR). caments at 4
5; SW Bell Supp. Ccmrents at 9; USTA SUW. carments at 3.

488 Ameritech Supp. carments at 5; Arneritech SUW. Reply carments at
8-11; Bell Atlantic Supp. carments at 2; GTE SlJR). camentsat 4-6; GTE
Supp. Reply carments at 12-13; NYNEX Supp. Reply Ccmnents at 6-11; SW Bell
Supp. carments at 11, 14; SW Bell Supp. Reply carments at 11-12; Pacific
SUW. Ccmnents at 6-10. ~ ~ USTA SUW. carments at 1-2, 4 (lECs are
voluntarily reducing distance sensitivity in their access rates); Pacific
Supp. Ccmrents at 5 (same); united SlJR). carments at 2-3 (distance is a less
inportant cost driver as volume or density increases); Consolidated SUpp.
Cemnents at 2-3 (same); Ameritech Supp. carments at 7-8 (eatpTel's analysis
is flawed, as rates for various types of switched and special access increase
only by factors of 1.5 to 2.5 as distance increases fran one to fifty miles);
NYNEX Supp. Reply Cemnents at 3-5 (Coo'pTel dem:x1strates only the cost
efficiencies of high capacity transmission, and not relative distance
sensitivity); U S west SUW. carments at 4; U S west Supp. Reply carments at
3-4 (LEe channel termination rates should contain distance sensitivity) .

489 GSA Supp. Reply carments at 3-9.
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facilities, and that a non-distance sensitive rate structure would provide
uneconanic incentives for IXSf9 to reduce the mmber of POPs, which could
result in stranded investment. a

211. california asserts that at least in california, the distance
sensitivity of LEes' intrastate rates lJor transport and special acoess are
cost-supported and non-discriminatory. 4 1 D.C. SUR'Orts the use of distance
sensitive charges and differential pricing based on routing. 492

212. Discussion.. Based on the current record, we see no reason to
restrict, as a general proposition, the degree of distance sensitivity in ux:::
rates for different special access services. Various special access
services -- and various LEes -- use different mixes of cq.per and fiber optic
plant, which have different cost characteristics insofar as distance
sensitivity is concerned. Given the underlying cost characteristics, it is
not smprising that there are differences in the distance sensitivity of
rates for different services and differences in the distance sensitivity of

~parr:l~ri~i~pofg~~~~3b~ff~~~treIn~;~i~CC:Cl=~
flexibility would foster efficiency.

213. We do not believe that the record SUR'Orts CoopTeI' s proposal
to require that LEe rates for all special access service categories be no
more distance sensitive than 053, the least distance sensitive special access
service. In fact, it appears that rates for other services can reasonably
reflect greater distance sensitivity than the charges for 053. 053 is
provided almost exclusively over fiber optic facilities, for which the cost
is substantially less distance sensitive than copper cable. DS1 and. lower
capacity services, however, are often provided over copper facilities.
Given the averaging of LEe rates, it is reasonable to expect that rates for
these services would often be more distance sensitive than those for DS3.

214. The inportance of distance sensitivity also appears to be
declining, since certain of the LEes are reducing the degree of distance
sensitivit~ in their rate structures as the proportion of fiber
increases. 94 eatpetitive pressures should also tend to bring the distance

490 NECA Supp. Ccmnents at 2-3; NTCA SUW. ~ly caments at 3-5;
Consolidated 5upp. Ccmnents at 1-4.

491 california SUpp. Ccmnents at 2.

492 D.C. Ccmnents at 2-3.

493 Policy and Rules Concerning Bates for Daninant carriers, 5 FCC
Red. 6786 (1990), recon., 6 FCC Red. 2637 (1991), further ;econ., 6 FCC Red
4524 (1991), second further recon., 7 FCC Red 5235 (1992), pet. for review
pending sub nan. National Rural Telecan Ass'n v. FOC, No. 91-1300 (D.C. Cir.,
filed June 26, 1991).

494 USTA 5upp. Carments at 1-2, 4; Pacific Supp. Carments at 5.
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